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applied for or has an obligation to per-
form such service), and that the appel-
lant otherwise satisfies the require-
ments for coverage under chapter 43 of 
title 38, United States Code; 

(3) A statement describing in detail 
the basis for the appeal, that is, the 
protected right or benefit that was al-
legedly denied, including reference to 
the provision(s) of chapter 43 of title 38, 
United States Code, allegedly violated 
if possible. 

(4) If the appellant filed a complaint 
with the Secretary of Labor under 38 
U.S.C. 4322(a), evidence of notice under 
38 U.S.C. 4322(e) that the Secretary’s 
efforts have not resolved the complaint 
(a copy of the Secretary’s notice satis-
fies this requirement); and 

(5) If the appellant’s complaint was 
referred to the Special Counsel and the 
appellant has received notice that the 
Special Counsel will not represent the 
appellant before the Board, evidence of 
the Special Counsel’s notice (a copy of 
the Special Counsel’s notice satisfies 
this requirement). 

(b) Request for hearing. An appellant 
must submit any request for a hearing 
with the USERRA appeal, or within 
any other time period the judge sets. A 
hearing may be provided to the appel-
lant once the Board’s jurisdiction over 
the appeal is established. The judge 
may also order a hearing if necessary 
to resolve issues of jurisdiction. The 
appellant has the burden of proof with 
respect to issues of jurisdiction (5 CFR 
1201.56(a)(2)(i)). 

(c) Electronic filing. An appeal may be 
filed electronically by using the 
Board’s e-Appeal site (https://e-ap-
peal.mspb.gov) in accordance with 
§ 1201.14 of this chapter. 

[65 FR 5412, Feb. 4, 2000, as amended at 65 FR 
49896, Aug. 16, 2000; 68 FR 59865, Oct. 20, 2003; 
69 FR 57631, Sept. 27, 2004] 

§ 1208.14 Representation by Special 
Counsel. 

The Special Counsel may represent 
an appellant in a USERRA appeal be-
fore the Board. A written statement (in 
any format) that the appellant sub-
mitted a written request to the Sec-
retary of Labor that the appellant’s 
complaint under 38 U.S.C. 4322(a) be re-
ferred to the Special Counsel for litiga-
tion before the Board, and that the 

Special Counsel has agreed to represent 
the appellant, will be accepted as the 
written designation of representative 
required by 5 CFR 1201.31(a). The des-
ignation of representative may be filed 
by electronic filing, provided the re-
quirements of § 1201.14 of this chapter 
are satisfied. 

[69 FR 57631, Sept. 27, 2004] 

§ 1208.15 Remedies. 
(a) Order for compliance. If the Board 

determines that a Federal agency em-
ployer or the Office of Personnel 

Management has not complied with a 
provision or provisions of chapter 43 of 
title 38, United States Code (other than 
a provision relating to benefits under 
the Thrift Savings Plan for Federal 
employees), the decision of the Board 
(either an initial decision of a judge 
under 5 CFR 1201.111 or a final Board 
decision under 5 CFR 1201.117) will 
order the Federal agency employer or 
the Office of Personnel Management, 
as applicable, to comply with such pro-
vision(s) and to compensate the appel-
lant for any loss of wages or benefits 
suffered by the appellant because of 
such lack of compliance. Under 38 
U.S.C. 4324(c)(3), any compensation re-
ceived by the appellant pursuant to the 
Board’s order shall be in addition to 
any other right or benefit provided for 
by chapter 43 of title 38, United States 
Code, and shall not diminish any such 
right or benefit. 

(b) Attorney fees and expenses. If the 
Board issues a decision ordering com-
pliance under paragraph (a) of this sec-
tion, the Board has discretion to order 
payment of reasonable attorney fees, 
expert witness fees, and other litiga-
tion expenses under 38 U.S.C. 4324(c)(4). 
The provisions of subpart H of part 1201 
shall govern any proceeding for attor-
ney fees and expenses. 

§ 1208.16 Appeals under another law, 
rule, or regulation. 

Nothing in USERRA prevents an ap-
pellant who may appeal an agency ac-
tion to the Board under any other law, 
rule, or regulation from raising a claim 
of a USERRA violation in that appeal. 
The Board will treat such a claim as an 
affirmative defense that the agency ac-
tion was not in accordance with law (5 
CFR 1201.56(b)(3)). 
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